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decencies of life. This Roberson case was the first in which any court of last 
resort had been compelled to squarely decide whether or not the common law 
recognizes a right of privacy. It is unfortunate that the one additional vote 
needed to make into a majority of the court, the minority which, in an able 
dissenting opinion, declared for the existence of the right, was not forth- 
coming. The history of this question from the time when it was first placed 
prominently before the country in 1890, by Messrs. S. D. Warren and L. D. 
Brandeis in an article in 4 Harv. L. Rev. 193, down to 1905, when the case of 
Pavesich v. N. E. Life Ins. Co., 122 Ga. 190, 50 S. E. 68, was decided, has 
already been traced in this Review, Vol. 3, p. 559. In that case the Supreme 
Court of Georgia held unanimously that the right does exist at common law. 

Thus the matter rested, so far as courts of last resort are concerned, until 
last summer, when two other state courts of final appeal passed upon the 
question. In Henry v. Cherry & Webb (1909),^ R. I. £., 73 Atl. 97, upon 
facts not unlike those in the Pavesich case, supra, in an unanimous opinion, 
the existence of such a right at common law was denied. The conclusion was 
based mainly upon the grounds that until the Pavesich case was decided, the 
right had never been admitted by a court of authority, that while something 
like the right of privacy, the "right to be let alone," had been judicially 
asserted in many cases, it had always been in connection with a right of prop- 
erty, or in cases in which slander or libel were the gist of the action, and 
that no property question is involved in this alleged right. It is an elaborately 
argued and very able opinion, following the brief for the defendants some- 
what closely, but it is narrow and technical and certainly does not present 
that view of the elasticity and adaptability of the common law of which we 
are so fond of boasting. 

In Foster-Milburn Co. v. Chinn (1909),'^ Ky.^-f 120 S. W. 364, Chinn 
brought action against the Foster Co., which manufactured a patent medicine, 
for printing in its advertising matter, his picture and a copy of a spurious 
letter purporting to have been signed by him recommending the medicine. 
The opinion in the case contains references to this publication as libellous, 
but the decision is clearly based not upon the theory of libel, but of an inva- 
sion of the right of privacy. The court says (120 S. W. 366) "While there is 
some conflict in the authorities, we concur with those holding that a person is 
entitled to the right of privacy as to his picture, and that the publication of 
the picture without his consent * * * is a violation of the right of privacy, 
and entitles him to recover without proof of special damages;" citing the 
Pavesich case, supra. 

It may well be doubted whether legislative declaration and definition of 
this right will prove as satisfactory, especially under rapidly changing condi- 
tions, as will the judicial recognition of the right. The narrowness and 
rigidity of the New York statute are apparent. H. M. B. 



Limitation of a Carrier's Liability for Negligence— This is one of the 
subjects which never seems to be set at rest. In making contracts, shipper and 
carrier do not stand upon an equality. The shipper cannot exist without the 
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aid of the carrier, but the carrier can easily forego the business of any par- 
ticular shipper. Hence the ordinary rules of contract fail in many respects to 
meet the demands of the situation. To properly define the limitations neces- 
sary to be placed upon these rules is not an easy task. 

While there are some cases to the contrary, it is almost universally held 
that a carrier cannot exempt himself by contract from liability for his own 
negligence. But many of the same courts which lay down this principle in its 
broadest form, at the same time hold that a carrier may by contract limit the 
amount of such liability. That is to say, he may by agreement avoid a por- 
tion of his liability but not all of it. This result is arrived at by holding that 
the parties to the contract of carriage may agree upon the valuation to be 
placed upon the goods carried, and since the freight rate is dependent upon 
the valuation, the agreement for a diminished valuation is supported by the 
consideration of a reduced rate. Such is the holding of the United States 
Supreme Court in the leading case of Hart v. Pennsylvania Railroad Com- 
pany, 112 U. S. 331. 

In Winslow Brothers & Company v. Atlantic Coast Line Railroad Company 
(1909), — N. C. — , 65 S. E. 965, a car load of mules was shipped over defend- 
ant's line, and by negligence of the defendant, one of the mules, of the value 
of $201, was killed. The bill of lading provided for an agreed valuation of 
$100 for each animal. Following the Hart case, the court held that the recov- 
ery was limited to the agreed valuation. There is, however, a vigorous and 
well-reasoned dissenting opinion by Chief Justice Clark, who contends that 
the opinion of the majority practically abolishes the general rule that a carrier 
cannot by contract exempt himself from liability for negligence. 

Under the facts of this case the agreement as to valuation was a mere 
form. No sane man would voluntarily stipulate that an animal conceded to be 
worth $201 was in fact worth $100. No effort was made when the animals 
were shipped to ascertain their true value. The carrier merely used a printed 
form whereon it was stated that the shipper agreed that the value of each 
animal should be taken as $100. Such a contract is obviously not primarily 
an agreement as to valuation, but it is intended by the railroad and in fact 
operates as a mere contractual limitation upon liability for negligence. 

In the case under discussion the shipper was offered two rates, one of $200 
per car under the "agreed valuation," and one of $450 per car without that 
provision, and yet the court held that the shipper "has reaped the advantage 
of the special contract" and hence must abide by its terms. In other words, 
because the carrier consented to forego robbing the shipper, the latter has 
enjoyed a valuable consideration for his agreement to let the carrier off for 
half the loss caused by the carrier's negligence. 

The case affords a good illustration of the academic nature of the rule 
in the Hart case. It will not work, for it permits, under the guise of an 
agreed valuation, the very thing which the courts which adopt that rule 
declare to be unlawful. 

If the rule that carriers may not by contract exempt themselves from 
liability for their own negligence, is to be enforced, the strictly logical posi- 
tion taken by the Supreme Court of Alabama in the recent case of Southern 
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Express Company v. Owens, 146 Ala. 412, must be adopted. In that case the 
court squarely overruled an" earlier decision — Louisville & Nashville Railroad 
Company v. Sherrod, 84 Ala 178 — which had held that "Limitations as to 
value do not come under the operation of the rule that a carrier cannot, by 
special contract, exempt himself from liability for the consequences of his own 
negligence, and ordinarily are not calculated to induce negligence. To the 
amount of the agreed valuation the carrier is responsible for loss occasioned 
by his neglect * * * Such special contract is in the nature of an agree- 
ment to liquidate the damages, proportionately to the compensation received 
for the carriage and the responsibility of safely carrying and delivery." In 
overruling this decision the court said : "The agreement urged in the Sherrod 
case makes the degree of care requisite in the handling of goods depend, not 
on the nature of the thing to be carried — which ought to be the test of degree 
of care to be used by all persons or corporations pursuing the business of 
common carriers, even where a lawful contract limiting liability exists — but 
on the amount of compensation to be paid. * * * But would it not be a 
very dangerous rule which permits care to be measured by value? It would 
lead to a holding that the carrier owes but a slight degree of care when the 
thing to be carried is of small value intrinsically or by an agreed valuation, 
and the rule would be as fluctuating as is the value of the things carried. 
* * * It seems to us that such contracts do induce a want of care, for 
the highest incentive to the exercise of due care rests in a consciousness 
that a failure in this respect will fix liability to make full compensation for 
any injury resulting from the cause. * * * The rule of law being estab- 
lished, as we have seen it is, that the defendant company could not lawfully 
have contracted with the plaintiff that it would in no event be liable for any 
part of the value of the property lost or destroyed, can the limitation of its 
liability to $50 be upheld in this court, if it should appear that its loss 
resulted from the negligence of the company, and that it was in fact worth 
30 times that amount, as the court found it to be? We think not. To our 
minds it is clear that the two kinds of stipulation — that for total and that 
providing for partial, exemption from liability for the consequences of the 
carrier's negligence — stand upon the same ground and must be tested by the 
same principles." E. R. S. 

Validity of Corporate By-law Vesting in Directors the Discretionary 
Power of Denying Stockholders the Right to Examine the Corporate 
Books. — There seems to be a great paucity of judicial interpretation upon the 
question here involved. The Supreme Court of Delaware has, however, been 
confronted with the problem in the very recent case of State ex rel. Lindsey 
v. Jessup & Moore Paper Co. (1909), — Del. — , 72 Atl. 1057, and has solved 
it in both a satisfactory and unmistakable manner. In this case, plaintiff, a 
stockholder in the defendant corporation, applied for an alternative writ of 
mandamus to compel the defendant to permit plaintiff to inspect the corporate 
books. Plaintiff set up sufficient facts to entitle him to the relief prayed for. 
Defendant relied mainly on a corporate by-law, which absolutely vested in 
the discretion of the directors the right either to forbid or to permit the 



